experience or training and that the operator's policy in that
case of requiring applicants for employment to obtain the 32
hours of MSHA-approved training prior to being hired did not vio-
late the Act.

Within this legal framework it is therefore immaterial wheth-
er the affected applicants for employment are "strangers" to the
industry and the employer, as in the Emery case, or are former
employees awaiting the possibility of reemployrnent from a recall
list, as in the instant case.  In either case, pre-employment
training and experience criteria may be used by the mine opera-
tor, including the requirement that prospective underground mi-
ners have completed their MSHA-approved safety training, without
running afoul of the Act.

It follows then that the mine operator is also free to con-
tract with its employee bargaining unit to require consideration
of such pre-employment training as an element of seniority.  In
neither case is such criteria discriminatory under the Act.  Ac-
cord UMWA o.b.o. Shepard v, Peabody Mining Co., 4 FMSHRC 1338
(1982); but see UMWA o.b.p. Rowe et.al. v. Peabody Coal Co. , 6
FMSHRC 1634 (1984).  There is accordingly no need to decide in
this case whether or not requiring such pre-employment training
as an element of seniority violates the provisions of Article
XVII of the collective bargaining agreement.  I note however that
the Respondent's position (that it was obligated under that part
of the Agreement to give priority in its recall decisions to
those paneled miners who then had completed the MSHA approved
safety training because only they had "the ability to step into
and perform the work of the job at the time the job is awarded")
was upheld in Arbitration (Joint Exhibit No. 18).

The second allegation of discrimination before me concerns
Respondent's failure to pay those miners it recalled for under-
ground positions for the expenses of the training they received
and for comparable wages during that training period.^  The
Emery decision is again controlling.  It is clear from that deci-
sion that since the employer has been made responsible under the
Act for the costs of such training, it is unlawful under section
105(c)(l) if, after hiring the Complainants as underground mi-
ners, it fails to compensate them for their 32 hours of classroom
training but relies on that training to satisfy its training obli-
gations under section 115.  The Commission concluded in the Emery
decision that under section 115(b) the mine operator was required
to reimburse the Complainants for the cost of their training and

3 Complainants Acton, Aderholt, Burleson, Butler, Campbell,
Franklin, Glover, Peoples, Reid, Ricker, Shubert, Taylor, and
Wise come within this category. slow down.  Rather than permitting the belt
